IT 98-0093-3 L 12/01/1998 PUBLIC LAW 86- 272/ NEXUS

CGeneral Information Letter: Activities not protected under Public Law
86- 272.

Decenber 1, 1998

Dear :

This is in response to your letter dated October 5, 1998, in which you request a
CGeneral Information Letter (GAL). A GL is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 Ill. Adm Code 1200. 120.

In your letter you have stated as foll ows:

A client of XXXXXX  XXXXXXXX (hereinafter referred to as *“Taxpayer”)
requests a general information letter regarding whether it has sufficient
nexus with Illinois for both sales and use tax collection and corporate
i ncone tax purposes. Taxpayer believes that its actions in Illinois have not

risen to a level that would create such nexus and desires a confirmation of
this conclusion. The relevant facts and circunstances upon which this ruling
is requested are detail ed bel ow.

FACTS

Taxpayer’'s primary activity involves mail order sales of its canned software
and its only office is located out-of-state. The sales are accepted via
tel ephone orders from customers in various states, including Illinois. The
tel ephone orders are not received in Illinois and the product’s delivery is
made through the use of the United States mmil or other common carriers. In
addition, once a year Taxpayer conducts a one to four day educational
semnar in Illinois on specific legal and business issues. Attendees of
these seminars are charged a few hundred dollars for their attendance, which
includes the cost of materials and any other tangible personal property
distributed at the semnar. At such conferences, Taxpayer did not solicit
sal es or have any sales representatives present, although product literature
and brochures were available for attendees to collect. In fact, these
semnars are conpletely unrelated to the software sold and do not provide
any training or instructional coment in regard to such software.

Aside from these sem nars, Taxpayer has had no direct physical presence or

contact with Illinois. It has never hired, trained, or supervised personne
in the state. In addition, it has not repaired any property, collected on
del i nquent accounts, investigated «credit worthiness or installed or

supervised installation of its products in the state. Mreover, Taxpayer has
not provided any kind of technical assistance, resolved custoner conplaints,
approved or accepted orders, repossessed property, secured deposits on
sales, or picked up or replaced any damaged or returned property in the
state. Furthernore, it does not possess a tel ephone listing or other public
listing within the state and has never entered into a franchising or
licensing agreenment in Illinois.

| SSUES



Does Taxpayer have nexus in Illinois making it liable for the collection of
Il1linois sales and use tax on taxable sales nade into the state?

Does Taxpayer have nexus in Illinois nmaking it subject to the Illinois
corporate inconme tax?

RULI NG
Only the issue relating to Illinois income tax has been addressed by this GL. A
response to the sales tax issue will be forwarded under separate cover by the
Departnent’ s sal es tax division.
The determnation of whether a taxpayer has nexus with Illinois is extremely

fact-specific. Therefore, the Departnment does not issue rulings regardi ng whether
a taxpayer has nexus with the State. Such a determ nation can only be made in the
context of an audit where a Departnent auditor has access to all relevant facts
and information. Further, the Departnent cannot issue Private Letter Rulings to
or on behalf of wunidentified taxpayers. However, we can provide general
informati on regardi ng i ncome tax nexus with the State.

1. Constitutional Jurisdiction

The Due Process and Conmerce C auses of the Federal Constitution limt the power
of States to subject foreign corporations to tax. The Due Process C ause requires
that there exist sone mninum connection between a state and the person,
property, or transaction it seeks to tax (Quill Corp. v. North Dakota, 504 U.S.
298, 112 S. . 1904 (1992)). Simlarly, the Conmerce C ause requires that the tax
be applied to an activity with a substantial nexus with the taxing state (ld.).
Unl ess protected by Public Law 86-272, a foreign corporation has the requisite

nexus to subject it to Illinois incone tax where any part of its incone is
allocable to Illinois in accordance with the provisions of Article 3 of the
[Ilinois Inconme Tax Act (35 ILCS 5/301-304, 308). Illinois Incone Tax Regul ations
state that gross receipts from sales of tangible personal property are allocable
to Illinois if the property is delivered or shipped to a purchaser within this
state regardless of the f.o.b. point or other conditions of sale (86 IIl. Adm
Code 100.3370(c)(1)). In Illinois, canned conputer software, as distinguished

from custommade or nodified software, is considered tangi ble personal property
(See 35 ILCS 120/ 2-35).

Because the taxpayer described in your letter sells canned conputer software to

purchasers in Illinois, a portion of its income wiuld be allocable to Illinois in
accordance wth the provisions of Article 3 of the Il TA. Accordingly, the Federal
Constitution does not bar Illinois from subjecting the taxpayer here to Illinois
i nconme tax.

2. Publ i c Law 86-272

Public Law 86-272, 73 Stat. 555, 15 U S.C A 8381 (1959), denies a State the
power to tax net inconme derived within the State by any person from interstate
commerce if the only business activities of such person within the State consi st
of the “solicitation of orders ...for sales of tangible personal property,” where
the orders are sent outside the State for approval or rejection and are filled by
shi pment or delivery from a point outside the State. The United States Suprene
Court has determned that business activities constituting “solicitation of
orders” include activities entirely ancillary to requests for purchases



(Wsconsin Dep’'t of Revenue v. Wlliam Wigley, Jr., Co., 505 U S 214, 227, 112
S.Ct. 2447, 2456 (1992)). The Court described ancillary activities as those that
serve no independent business function apart from their connection to the
solicitation of orders (ld.). Mreover, the Court announced that a taxpayer does
not forfeit protection wunder Public Law 86-272 by engaging in de mnims
activities that exceed solicitation of orders (Wigley, 505 US at 231, 112
S.Ct. at 2458).

In addition to its mmil order sales of canned conputer software, the taxpayer
described in your letter conducts on an annual basis within Illinois a one to
four day educational sem nar covering various |legal or business related issues.
Attendees pay the taxpayer a fee for their attendance, which includes the cost of
materials and other tangible personal property distributed. The taxpayer did not
actively solicit sales at these semnars through sales representatives, but
product literature was available for attendees to collect.

Based upon these representations, the taxpayer’'s activities in Illinois
associated with the educational sem nars cannot be considered entirely ancillary
to requests for purchases under the standard set forth by the Court in Wigley.
The taxpayer charged a fee for the service of providing an educational semi nar in
Illinois. Therefore, its activities associated with the sem nar necessarily
served a business purpose independent of the solicitation of orders for sales of
its canned computer software.

Further, the sem nar activities cannot be considered de mnims (See Wigley, 505
U S at 231-232, 112 S. C. at 2458). Wigley established that non-qualifying
activities may be considered de mnims only where those activities are so
insignificant that one could not reasonably conclude that by engaging in themthe
t axpayer had enbarked upon another category of business activities beyond
solicitation of orders for sales of tangible personal property. In the case of

this taxpayer, it would not be unreasonable to conclude that by providing an
educational semnar for a fee, the taxpayer had enbarked upon another category of
business activities in Illinois beyond solicitation for sales of its canned

computer software. Accordingly, the semnar related activities cannot be
consi dered de mnims

It was argued against the Court’s holding in Wigley that the effect of carving
out an exception in Public Law 86-272 for de mnims non-qualifying activities
would be to excise the word “only” from the statute. Since Public Law 86-272
protects a taxpayer whose “only business activities within such State” are the
solicitation of orders, a taxpayer engaged in any magnitude of other activities
does not cone wthin the protection of the statute. The Court rejected that
argument as erroneous since “the word ‘only’ places a strict limt upon the
categories of activities that are ~covered by § 381, not upon their
substantiality” (Wigley, 505 U S at 231-232, 112 S. (. at 2458 (Enphasis in
original)).

Instead, the Court described the test to determne whether an activity is de
mnims as foll ows.

[Whether in-state activity other than “solicitation of orders” s
sufficiently de mnims to avoid loss of the tax immnity conferred by
[Public Law 86-272] depends wupon whether that activity establishes a
nontrivial additional connection with the taxing State.

Applying that analysis to the facts before it, the Court found that the
taxpayer’s non-qualifying activities, which included the storage, sale, and



repl acenment of relatively small anmpbunts of inventory in the state by |local sales
representatives, did not fall within the de mnims exception. In making that
finding, the court explicitly recognized that the relative magnitude of the
taxpayer’s non-qualifying activities was small conpared to its other operations.
For exanple, sales nmade by sales representatives in the state amunted to only
.00007% of total conpany sales. Simlarly, inventory maintained in the state was
worth only several thousand dollars. Nonetheless, because the non-qualifying
activities were perforned by the taxpayer’'s sales representatives on a continuing
basis and in accordance with conpany policy, it was not unreasonable to concl ude
that the taxpayer had engaged in another category of business activity beyond
solicitation of sales for tangible personal property. Accordingly, the Court
determ ned the non-qualifying activities to be a nontrivial additional connection
with the State causing the taxpayer to | ose protection under Public Law 86-272.

Applying the sanme analysis to the facts described in your letter, it would not be
unreasonable to conclude that the taxpayer had engaged in another category of
business activities beyond solicitation of sales for tangible personal property.
In addition to its mail order activities, the taxpayer conducts an educati onal
seminar in Illinois. The semnar is a service provided by the taxpayer in this
state for which it charges a fee of hundreds of dollars per attendee, and is held
every year over a period of one to four days. Al though the revenue and activities
of the taxpayer associated with the semnars may be relatively small conpared to
its total operations, the fact that the activity occurs in a regular and
systematic fashion provides a reasonable basis to conclude that the taxpayer has
engaged in another category of business activity. For that reason, the sem nar
activities do not constitute de mnims non-qualifying activities, and the
taxpayer is not protected by Public Law 86-272.

Thus, the taxpayer in this case will be subject to Illinois income tax on all of
its incone allocable to Illinois in accordance with Article 3 of the Il TA

As stated above, this is a GL that does not constitute a statenent of policy
that applies, interprets or prescribes the tax laws, and it is not binding upon

the Departnent. If you are not under audit and you wish to obtain a binding
Private Letter Ruling regarding your factual situation, please submt all of the
information set out in itens 1 through 8 of Section 1200.120 (86 IlIl. Adm Code
1200. 120) .
Si ncerely,

Brian L. Stocker
Staff Attorney (Inconme Tax)



